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Article 34
Preliminary Questions

Before ruling on the merits, the Tribunal shall
address and decide as a preliminary question any objection
to jurisdiction and admissibility by the disputing Party.
When deciding on any objection of the disputing Party,
the Tribunal may, if warranted, award to the prevailing
disputing party reasonable costs including attorney’s
fees incurred in submitting or opposing the objection.

In determining whether such an award is warranted, the
Tribunal shall consider whether the claim was frivolous
or whether the objection was frivolous, and shall provide
the disputing parties a reasonable opportunity to comment.

Article 35
Interim Measures of Protection

A Tribunal may order an interim measure of
protection to preserve the rights of a disputing party
or to facilitate the conduct of arbitral proceedings,
including an order to preserve evidence in the possession
or control of a disputing party. The Tribunal may not
order attachment or enjoin the application of the measure
alleged to constitute a breach referred to in paragraph 2
of Article 27.

Article 36
Expert Reports

Without prejudice to the appointment of other kinds
of experts where authorized by the applicable arbitration
rules, a Tribunal, at the request of a disputing party
or, unless the disputing parties disapprove, on its own
initiative, may appoint one or more experts to report to it
in writing on any factual issue concerning environmental,
health, safety and other scientific matters raised by a
disputing party in a proceeding, subject to such terms and
conditions as the disputing parties may agree.

Article 37
Consolidation of Multiple Claims

1. Where two or more claims have been submitted
separately to arbitration under paragraph 2 of Article 27,
and the claims have a question of law or fact in common
and arise out of the same events or circumstances,

any disputing party may seek a consolidation order in
accordance with the terms set forth in paragraphs 2
through 10.

2. A disputing party that seeks a consolidation order
under this Article shall deliver, in writing, a request to
the Secretary-General to establish a Tribunal under this
Article, and shall specify in the request:

(a) the names and addresses of all the disputing
parties sought to be covered by the order;

(b) the nature of the order sought; and
(c) the grounds on which the order is sought.

3. Unless the Secretary-General finds within sixty (60)
days after receiving a request under paragraph 2 that
the request is manifestly unfounded, a Tribunal shall

be established under this Article.

4. Unless all the disputing parties sought to be covered
by the order otherwise agree, a Tribunal established under
this Article shall comprise three arbitrators:

(a) one arbitrator appointed by agreement of the
disputing investors;

(b) one arbitrator appointed by the disputing Party;
and

(c) the presiding arbitrator appointed by the
Secretary-General, provided, however, that the
presiding arbitrator shall not be a national of
either Contracting Party, nor have his or her
usual place of residence in the territory of
either Contracting Party, nor be affiliated with
either of the disputing parties, nor have dealt
with the investment dispute in any capacity.

5. If, within the sixty (60) days after the Secretary-
General receives a request made under paragraph 2, the
disputing Party fails or the disputing investors fail to
appoint an arbitrator in accordance with paragraph 4, the
Secretary-General, on request of any disputing party sought
to be covered by the order, shall appoint the arbitrator

or arbitrators not yet appointed. If the disputing Party
fails to appoint an arbitrator, the Secretary-General shall
appoint a national of the disputing Party, and if the
disputing investors fail to appoint an arbitrator, the
Secretary-General shall appoint a national of the
Contracting Party other than the disputing Party.
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